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ACQ – Template - Sample Terms and Conditions 

IBPL Sample Template

Sample Terms and Conditions

Definition

Terms and conditions are legally binding clauses within a contract.  Standard terms and conditions are those clauses which an organization construes as necessary, and in their perspective, must be included in every contract.  It is the primary objective of the negotiator to ensure that the finalized terms and conditions agreed upon are conducive to the organization’s needs and that they instill purposes such as:  

· Standardization of organizational contracts

· Providing a complete understanding of contractual clauses

· Reducing interpretation time

· Increasing business value

· Mitigation of organizational risk

· Defining audit and verification rights

· Providing for contingency planning

The previous list shows a brief sampling of terms and condition factors.  They represent the positive organizational gain in the sense that when specific guide lines (T’s & C’s) are established, there remains little room for guessing.  Further positive attributes of well-defined terms and conditions include:

· Ease of documentation management

· Organizational needs are recognized and addressed

· Organizational needs are better understood through a specified planning process

· Mutually beneficial agreements are planned and executed

· Strengthening vendor relationships

· Streamlining the vendor management process

· Defining what is necessary for compliance

· Promoting risk sharing between multiple organizational entities   

Contractual Clauses

The following clauses, listed alphabetically, are representative samples taken from a variety of actual software license agreements.  This language does not constitute a single agreement document and is shown here for reference information, and as a starting point for discussions.  This list is not comprehensive of all possible clauses, yet is an ample selection of common clauses used in IT Asset Management. None of the clauses, either individually, or in any combination, should be construed as legal advice. They are also not intended to replace the need for legal representation.  However, the contractual clauses shown here may serve to assist organizational legal representatives with ideas and concepts for specific licensing opportunities pertaining to the organization.

Acceptance of Program License
Has the Licensee negotiated an acceptance test period clause?  Is there an initial partial payment, with final payment due upon acceptance?  Licensor Agreements typically do not include such a clause and Licensor will argue against such a concept due to “revenue recognition”.  This means that the Licensor cannot record the value of the “deal” as long as there is a chance that any money would have to be refunded based on no-acceptance.

For each Supported Program License for which delivery is required under this Agreement, Licensee shall have a ninety (90) day Acceptance Period, beginning on the Commencement Date, in which to evaluate the Program, complete testing, and give written notice to Licensor of Acceptance.  Upon receipt of written acceptance by Licensee, Licensor is authorized to issue the invoice for the final payment in the amount of  $________ equal to 40% - 30% - 20% of the total license fees as identified in Exhibit ______.  During the Acceptance Period, Licensee may cancel the license by giving written notice to Licensor and returning the Program in accordance with Paragraph ____ below, and receive full reimbursement for all license fees paid to Licensor.  Unless such cancellation notice is given, the license will be deemed to have been accepted by Licensee on the date of written notice of Acceptance.  If Licensee is granted a right to copy license and no delivery is necessary, subsequent copies shall be deemed accepted upon acceptance of the master copy.

Anti-Virus

Does the Licensor warrant that the media and code delivered is free of any viruses?  What about upgrades, new releases, patches, etc.?  If there is, what will they do to assist the Licensee?  What if another Licensee notifies the Licensor of a virus?  Will the Licensor get back to Licensees to warn and assist them?

Licensor warrants and represents to the best of its knowledge that the Programs, modifications, updates, patches and new releases provided to Licensee shall be free of any computer virus.  Licensee shall be responsible for maintaining all necessary backups and running virus checks regularly on its Programs.  Should the Programs be found to contain a virus, it shall be treated as a defect and Licensor agrees to assist in rendering the virus harmless.  Licensor also agrees to notify Licensee immediately, but no later than 72 hours of discovery by Licensor, or notification by another Licensor customer or other entity of a virus infected Program.

Audit and Verification

Does the Licensor have the right to audit the software?  What notice must be given, and under what conditions?  

Option 1

On Licensor’s written request, not more frequently than annually, Licensee shall furnish Licensor with a signed certification (a) verifying that the Programs are being used pursuant to the provisions of this Agreement, including any user limitations; and (b) listing the locations, types and serial numbers of the Designated Systems on which the Programs are run.  Licensee agrees to grant Licensor access to Licensee’s site, upon reasonable prior notice, to audit the use of the Programs.  Such access will be no more than once during a calendar year and at Licensor’s sole expense.

Option 2 (try to avoid penalty percentages)

“Licensee is responsible for the administration and management of the requirements specified in the Agreement including, but not limited to, performing periodic self-audits to ensure Licensee’s compliance with the license grant, maintaining master and installation data and managing the receipt of new Releases, Version, and Correction Levels of the Software.  In the event Licensee does not establish and maintain in accordance with the above, Vendor reserves the right to audit Licensee’s compliance.  Should the audit reveal that Licensee is under-licensed by more than 5%, Licensee agrees to a) reimburse Licensor for the cost of the audit; b) purchase the required licenses to be in compliance; and c) to pay an additional out of compliance administrative fee of 15% of the license fees paid under b.”

Authority

Are the individuals who actually sign the documents authorized to do so by their respective organizations?  Do those same individuals understand and agree to the terms?  For very large deals some Licensors will require that only an officer of the Licensee’s organization will be authorized to sign the document.  Make sure to read this carefully to ensure this is followed or changed to suit your organization’s policy.

Each party has full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  Each party further acknowledges that it has read this Agreement, understands it, and agrees to be bound by it.

Authorized Use

Do consultants have the right to use the software, and under what conditions?

Licensee shall advise agents and subcontractors engaged in the Use of the Licensed Program Materials to maintain the confidentiality of the information contained therein by means of maintenance of copyright notices of Vendor or by splash screen or other electronic notification, if access is by or through networks or the Internet.  Licensee shall take such reasonable steps as are necessary to require the compliance of its employees, agents, and subcontractors with the provisions of non-use, non-disclosure obligations imposed by Agreements of the parties.

Binding Documents

Are faxed documents considered legally binding?  What about other types of transmitted documents?  Follow the organization’s policy, or get the legal department ruling before this clause or one similar is used.  

To expedite order processing, Licensee acknowledges Transmitted Copies as binding documents equivalent to original documents.  “Transmitted Copies” shall mean Order Forms and other ordering documents which: (i) contain no modifications or amendments to this Agreement; (ii) are copied or reproduced and transmitted to Licensor via photocopy, facsimile, or any other process which accurately reproduces and transmits the original documents; and (iii) are accepted by Licensor.

Confidential Information

Do all parties to the agreement agree to keep the confidential information of the others confidential?  Most Licensor agreements will require that the Licensee keep the information of the Licensor (and the terms of the Agreement) confidential, but do not provide that they are required to keep the Licensee information confidential.  Ensure they are required to keep your information confidential.  Also, set some reasonable term to maintain confidentiality after the contract expires or is terminated.  

Option 1

By virtue of this Agreement, the parties may have access to information that is confidential to one another (“Confidential Information”).  Confidential Information shall be limited to the Programs, the terms and pricing under this Agreement, and all information clearly identified as confidential.

A party’s Confidential Information shall not include information which: (a) is or becomes a part of the public domain through no act or omission of the other party’s; (b) was in the other party’s lawful possession prior to the disclosure and had not been obtained by the other party either directly or indirectly from the disclosing party; (c) is lawfully disclosed to the other party by a third party without restriction on disclosure; or (d) is independently developed by the other party.  Results of benchmark tests run by Licensee may not be disclosed unless Licensor consents to such disclosure in writing.

The parties agree, both during the term of this Agreement and for a period of five (5) years after termination of this Agreement and of all licenses granted hereunder, to hold each other’s Confidential Information in confidence.  The parties agree that unless required by law, not to make each other’s Confidential Information available in any form to any third party or to use each other’s Confidential Information for any purpose other than the implementation of this Agreement.  Each party agrees to take all reasonable steps to ensure that Confidential Information is not disclosed or distributed by its employees or agents in violation of the provisions of this Agreement

Note that the following covers only the agreement terms and is usually included in the Licensor’s standard agreement.  This is not sufficient!
Neither party shall disclose the terms and conditions of this Agreement and the pricing contained therein to any third-party, except to auditors and legal counsel of the party disclosing the same and, subject to order of a court of competent jurisdiction, and as may be required by regulatory authority.

Consulting and Training Services

Will the Licensor provide consulting and or training services?  If so, does the organization need to get some, and are all the basic details worked out during the initial agreement negotiations?  

Licensor will provide consulting and training services agreed to by the parties under the terms of this Agreement.  All consulting services provided under this Agreement shall be billed on a time and materials basis unless the parties expressly agree otherwise in writing.  Any consulting services acquired from Licensor shall be bid separately from the Program licenses and Licensee may acquire the Program licenses without acquiring any consulting services.

Contingency Planning Use (Disaster Recovery)

Does the Licensor provide for use of the software for disaster recovery purposes? More recently the industry is using the term “contingency planning.”  Contingency is used in part, because the term encompasses more than a disaster activity.  There are times when running the operation from a remote site is necessary during a remodeling process or during a facility’s utilities change over that are not necessarily considered disasters.  

Licensee shall have the right to the use of any licensed product at an on-site or off-site Contingency Planning Site at any time for the purpose of testing its preparedness for, and for actual operation in, the event of a declared Contingency and or Disaster Recovery Mode.  Such off-site use will not require payment of additional charges or fees.  Licensee will notify Licensor of such activity only in the event of a declared Contingency and or Disaster Recovery Mode requiring movement of processing, other than testing, to another CPU. (Also see Disaster Recovery Use)

Copy - Software and Documentation

Does the Licensor permit the Licensee to make copies of the software and documentation for any purposes?  If so, are there any quantity restrictions?  Are there any other restrictions like written permission?  Note that at the end in the following option, there is another “right to audit” by the Licensor statement.  It is recommended to not include this statement, but be aware that the Licensor may request that it be included.  The question is:  are you willing to give that specific right?

Option 1

Licensee shall not copy the Software, in whole or in part, without the prior written consent of Licensor, except that Licensee may make a sufficient number of copies as necessary for the operation of the Designated System(s) and a limited number of copies of the Software may be made by Licensee for archival purposes.  With respect to the Documentation, Licensee shall also have the right to make additional copies without having to obtain Licensor’s prior written consent, provided that all such copies shall be subject to all of the confidentiality and other restrictions set forth herein and provided that all such copies may be used solely for Licensee’s internal training and support purposes.  The original and any copies of the Software shall at all times remain the sole property of Licensor or its licensors.  Licensee shall maintain records identifying the location and identity of the Designated System(s), or any replacement thereof, and any copies of the Software, which records shall be subject to inspection by Licensor during regular business hours upon reasonable advance notice. 

Option 2

Licensee shall be entitled to copy, in whole or in part, the Program Documentation for use in accordance with the license grants herein strictly for its own internal use.

Dangerous Use 

Does your organization operate a nuclear facility, a hospital, or any other facility where the software will control dangerous components, where the failure of the software can lead to individual or mass personal harm and/or death?  If so, the Licensor will exclude any liability for the failure of the software, or its use in such situations.  

Option 1

The Programs are not intended for use in any nuclear, aviation, mass transit, medical or other inherently dangerous applications.  It shall be Licensee’s responsibility to take all appropriate measures to ensure the safe use of such applications if the Programs are used for such purposes, and Licensor disclaims liability for any damages caused by such use of the Programs.

Option 2

The Software is not specifically developed or licensed hereunder for use in any direct and active operations of any equipment in any aviation, mass transit, or medical applications, or in any other inherently dangerous applications. The parties hereto agree that use of the Software for financial application purposes or such other administrative purposes shall not be deemed inherently dangerous applications if such use does not affect the direct operations of such equipment.  Licensor shall not be liable for any claims or damages arising from inherently dangerous use of the Software licensed hereunder.

Definitions

If the Licensor document does not have a definition section, it is wise to include a list of terms with definitions that both parties have discussed and agreed to. Get the approval before signing the agreement, and if there are conflicts, resolve them in advance.  After the document is signed, it may be too late to determine what certain terms mean.

“Acceptance Date” shall mean the date on which the Programs installed on Licensee’s Designated System, have been fully tested and accepted through written notice to Licensor.

“Affiliate" shall mean a corporation in which Licensee owns more than fifty percent (50%) of the voting securities or a corporation, which owns more than fifty percent (50%) of Licensee.  Any such entity shall be considered an Affiliate for only such time as Licensee continues to own or is owned by such an equity interest.  

“Commencement Date” shall mean the date on which the Programs are delivered and successfully installed on Licensee’s Designated System.

"Computer Virus" shall mean a computer program attached to, or a section of code hidden within, the Software that performs a function unauthorized by Software published documentation, which adversely affects Licensee's computer systems.

"Correction Level" shall mean a change in the Software between Versions made generally available to Licensor Licensees, generally enclosed within parentheses [e.g., 3.1(a)].

“Derivative Work” shall mean that which incorporates, as well as that which can stand alone as substantially similar to, an expression of the Licensor Software.  If Licensee modifies substantially or creates a new line of code for the Software, Licensee shall own the line of code only, and the changed or modified whole of the Software shall continue to be owned by Licensor.

“Designated System” shall mean the computer hardware and operating system designated on the relevant Order Form.

"Designated Unit" shall mean each individual computer in which the Software is installed.

"Documentation" shall mean Licensor's documentation, in any medium, which is delivered to Licensee under this Agreement, including Licensor's manuals, training materials, program listings, data models, flow charts, logic diagrams, functional specifications, instructions, and complete or partial copies of the foregoing.

“Escrow Agent” shall mean the agent who shall hold a current/updated copy of the Software/Source Code covered by this Agreement.  The agent shall be required to turn over the Software Source Code to the Licensee if Licensor becomes insolvent or enters bankruptcy or if Licensor fails to maintain the system or support the Licensee according to the terms of this Agreement.

“Effective Date” shall mean the date the terms and conditions of the Agreement have been accepted by signature of both parties.

“Licensor Application Programs” shall be Programs designated as application software by Licensor.

 “Limited Production Programs” shall be Programs not specified on the Price List (See Attachment “___” for a copy of the Price List), or specified as Limited Production, or with special restrictions on the Price.

“Modifications” shall mean changes to the Software, which changes the source code, made by Licensor at the request of Licensee.


"Non-Productive Use" shall mean use of the Software solely for Licensee's or an authorized Affiliate's internal training, testing or developmental work.

“Order Form” shall mean Licensee’s purchase order or other ordering document for ordering Software, Professional Services and Support Services.  When accepted by Licensor, the Order Form shall document the software licenses that have been granted, Professional Services and Support Services, which are to be provided under this Agreement.  Order form within this Agreement shall refer to document number “----------------” as well as any subsequent amendments.  When placing orders under this Agreement, Licensee shall reference the Licensor’s Agreement number above and the Effective Date of this Agreement.

“Price List” shall mean Licensor’s standard commercial fee schedule that is in effect when Licensee orders a Program license or any other products or services.

“Productive Use" shall mean use of the Software solely to operate Licensee's or an authorized Affiliate's business.

“Professional Services” shall mean any programming, project management, consulting, and/or training services agreed to be provided by Licensor to Licensee.

“Program” or “Programs” shall mean the computer software in object code form owned or distributed by Licensor for which Licensee is granted a license pursuant to this Agreement; the user guides and manuals for use of the software (“Documentation”); and Updates.

“Release" shall mean each issuance of the Software identified by the numeral to the left of the decimal point (e.g., 3.0).

“Software” shall mean the computer software in object code form owned or developed by Licensor (“Licensor Software”) or sublicensed by Licensor for which Licensee is granted a license pursuant to this Agreement, as well as the related documentation, instructions, technical data and user’s guides (“Documentation”), and updates.

"Software" shall mean  (i) all software specified in agreed upon Appendices hereto, developed by or for Licensor and delivered to Licensee hereunder; (ii) any Releases, Versions, or Correction Levels of the Software as contemplated by this Agreement; and (iii) any complete or partial copies of any of the foregoing.

“Source Code” shall mean the textual form of the Software, including written comments and programmer documentation, flow charts, logic diagrams, pseudo code, notations or other supporting writings, regardless of the media on which it is stored, and is intended for translation into an executable or intermediate form, or is intended for direct execution through interpretation.

“Sublicensed Software” shall mean software products (such as Licensor products) as provided by Licensor under a license from certain licensors (“Licensors”).  Except as provided for under Attachment ___, all of the provisions of this Agreement as they apply to Software shall apply to the Sublicensed Software.  Providers of Sublicensed Software may enforce this Agreement directly against Licensee to the extent of their interest in the Sublicensed Software.

“Sublicensors” shall mean providers of Sublicensed Software and include, but are not limited to, ___________, ___________, ____________ .
“Supported Program License” shall mean a Program license for which Licensee has ordered Technical Support for the relevant time period. 

“Technical Support” shall mean Program support as provided in accordance with Licensor’s policies in effect on the date Technical Support is ordered.

“Update(s)” shall mean subsequent releases of the Programs that are generally made available for Supported Program Licenses at no additional charge.  Updates shall not include any releases, options or future products that Licensor licenses separately.

“User” shall mean an individual who is authorized by Licensee to use the Licensor Programs on the Designated Unit.

"Version" shall mean each issuance of each Release of the Software identified by the numeral to the right of the decimal point (e.g., 3.1).

Disaster Recovery Use

Licensee shall have the right to the use of any licensed product at an off-site Disaster Recovery Site at any time for the purpose of testing its preparedness, and for actual operation in the event of a declared Disaster Recovery Mode.  Such off-site use will not require payment of additional charges or fees.  Licensee will notify Licensor of such activity only in the event of a declared Disaster Recovery Mode requiring movement of processing, other than testing, to another CPU. (Also see Contingency Planning Use)

Effective Date

Does the Licensor document have a place to identify the start date of the agreement?

The Effective Start Date of this Agreement shall be _________________.
Entire Agreement

Does the Licensor have a clause that specifies that this is the only acceptable and ruling document?  Does it specifically exclude any oral promises made?  If the decision is made to go with this Licensor based on some verbal promises, and the “promises” are nowhere in the documents, exhibits, or other attachments, ensure the Licensor converts the verbal promises to written obligations referenced and attached as part of the master written agreement.  Verbal promises are very difficult to enforce.  

This Agreement constitutes the complete Agreement between the parties and supersedes all prior or contemporaneous Agreements or representations, written or oral, concerning the subject matter of this Agreement.  This Agreement may not be modified or amended except in a writing signed by a duly authorized representative of each party; no other act, document, usage or custom shall be deemed to amend or modify this Agreement.

It is expressly agreed that all terms and conditions of any Licensee purchase order or ordering document shall be superseded by the terms and conditions of this Agreement.  This Agreement shall also supersede the terms of any unsigned license agreement included in any package for Licensor-furnished software, except terms contained in such unsigned license agreement that limit usage of the Programs.

Equal Employment

Does the Licensor follow the federal, state, and in some cases, local fair employment rules? Do organizational policies require that business be conducted only with organizations that agree to these rules?  A simple clause may not be sufficient to comply with organizational policies.  The following examples are very clear in purpose: 

Licensor agrees to comply with all applicable Federal, State, and Local laws, regulations and orders relating to fair and equal employment opportunity practices and policies.

This is a more definitive and encompassing clause that may be used in more stringent circumstances (such as conducting business with federal, state, or local governments).

During the performance of this Agreement, and if applicable, Licensor agrees as follows:

___ Licensor will not discriminate against any employee or applicant for employment because of race, color, religion, sex, or national origin.  Licensor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, religion, sex, or national origin.  Such action shall include, but is not limited to the following:  Employment, upgrading, demotion, transfer, recruitment or recruitment advertising; lay-off or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  Licensor agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the United States Department of Labor setting forth the provisions of this nondiscrimination clause.

___ Licensor will, in all solicitations or advertisements for employees placed by or on behalf of Licensor, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin.

___ Licensor will send to each labor union or representative of workers with which he/she has a collective bargaining agreement or other contract or understanding, a notice to be provided by the United States Department of Labor, advising the labor union or workers' representative of Licensor's commitments under Section 202 of Executive Order 11246 (Equal Opportunity), as amended; Executive Order 11701 (Employment of Veterans), as amended; Executive Order 11758 (Employment of the Handicapped), as amended; Executive Order 11141 (Employment Discrimination Because of Age), as amended; Executive Order 11625 and Public Law 95-507 (Utilization of Disadvantaged Business Enterprises), as amended, and shall post copies of the required notices in conspicuous places available to employees and applicants for employment.

___ Licensor, in the performance of this Agreement, agrees to comply with the applicable provisions of any Federal, state or local law or ordinance and all lawful orders, rules and regulations issued there under directly applicable to Licensor.  Any provisions, representations, agreements or contractual clauses required thereby to be included in this Agreement including, without limitation, those with regard to Equal Opportunity (Executive Order 11246, as amended), Employment of Veterans (Executive Order 11701), Employment of the Handicapped (Executive Order 11758, as amended), Employment Discrimination Because of Age (Executive Order 11141) and Utilization of Disadvantaged Business Enterprises (Executive Order 11625 & Public Law 95-507) will be complied with by Licensor, and this Agreement incorporates the following clauses by reference, with the same force and effect as if they were given in full text: 48 CFR 52.222-26 Equal Opportunity (April, 1984); 48 CFR 52.222-36 Affirmative Action for Handicapped Workers (April, 1984); and if this Agreement involves subcontracting opportunities, 48 CFR 52.219-8 Utilization of Small Business Concerns and Small Disadvantaged Business Concerns (February, 1990).

Export Administration

Are there organizational offices outside the USA? Are there plans to use the software at those locations? Is it possible that the organizational offices outside the USA plan to use the software by purchasing foreign company(ies)?  If so, does the Licensor shift responsibility to the organization to understand and abide by those rules?

Option 1

Licensee agrees to comply fully with all relevant regulations of the United States Department of Commerce to assure that neither the Programs, nor any direct product thereof, are exported directly or indirectly, in violation of United States law.

Option 2

Regardless of any disclosure made by Licensee to Licensor of an ultimate destination of the Software and Documentation Licensee acknowledges that the Software and Documentation are being released or transferred to Licensee in the United States and are therefore subject to the United States export control laws.  Licensee acknowledges its exclusive obligation to ensure that its exports from the United States are in compliance with the United States export control laws.

Force Majeure

Does the Licensor have provisions for failure to perform (make this reciprocal) due to uncontrolled circumstances?

Neither Licensor or Licensee shall be liable to the other for any failure or delay in the performance of a required obligation if such failure or delay is caused by strike, riot, fire, flood, natural disaster, lack of utility services, or other similar cause beyond such party’s control, provided that such party gives prompt written notice of such condition and resumes its performance as soon as possible and provides further that the other party may terminate this Agreement if such condition continues for a period of one hundred eighty (180) days or longer.

Governing Law (1) 

What is the Licensor’s choice of state for governing law?  

This Agreement shall be governed by the laws of the State of _______________ without reference to its conflicts of law principals.
Governing Law - UCITA 

Has that state passed the UCITA Law (such as Maryland and Virginia)?  If Maryland or Virginia or any state that has passed UCITA, try to change to a non-UCITA state, or at least try to mitigate the UCITA terms.

This Agreement shall be governed by and construed under the State of ___________ law without reference to its conflicts of law principles.  In the event of any conflicts between foreign law, rules, and regulations, and United States of America law, rules, and regulations, United States of America law, rules, and regulations shall prevail and govern.  The United Nations Convention on Contracts for the International Sale of Goods shall not apply to this agreement.  The parties agree that, pursuant to Section 104 of the Uniform Computer Information Transactions Act (UCITA), they hereby express their mutual determination to “Opt-Out” of the provisions of UCITA and its application to this Agreement or the transaction of the parties and the parties further agree that UCITA shall not apply to this Agreement or the transaction of the parties.  To the extent that certain provisions of UCITA may not be excluded under the law applicable to this Agreement or under the provision of Section 104 of UCITA, only those provisions that cannot be excluded by mutual agreement of the parties pursuant to Section 104 shall apply and no other provision of UCITA shall be applicable to the Agreement or the transaction of the parties.

Grant of License

What is the term (how many years, months, etc.) of the License?  What is the type of license?  Where is the license permitted for use?  How does the organization plan to use the license?  Can an affiliate use it?  

Subject to this Agreement, Licensor grants and Licensee accepts, a non-exclusive, perpetual (unless terminated in accordance with Section ___ herein) license to Use the Software, Documentation, and other Licensor Proprietary Information provided by Licensor to Licensee, at specified site(s) within the Territory for Productive and Non-Productive Uses.  This license does not permit Licensee to:  (i) Use the Software for a service bureau application; (ii) sublicense or rent the Software or; (iii) provide training to any third party that is not an Affiliate except as specifically permitted hereunder.

This is an Enterprise License and Licensee has the right to use the Licensed Program materials for its business purposes at any locations, and on any number of computers, servers and other electronic devices, including but not limited to internal networks and the Internet, with unlimited users, as determined in the sole discretion of Licensee for Productive and Non-Productive Uses.

Infringement Indemnity

Does the Licensor indemnify Licensee for protection against copyright and other infringement actions brought by third parties?  How strong is the protection?

Option 1

Licensor will defend and indemnify Licensee against a claim that Programs furnished and used within the scope of this Agreement infringe a United States copyright or patent, provided that:  (a) Licensee notifies Licensor in writing within 30 days of the claim; (b) Licensor has sole control of the defense and all related settlement negotiations; and (c) Licensee provides Licensor with the assistance, information and authority necessary to perform Licensor’s obligations under this paragraph.  

Licensor will reimburse reasonable out-of-pocket expenses incurred by Licensee in providing such assistance.

Licensor shall have no liability for any claim of infringement based on:  (a) use of a superseded or altered release of Programs if such infringement would have been avoided by the use of a current unaltered release of the Programs that Licensor provides to Licensee; or (b) the combination, operation or use of any Programs furnished under this Agreement with software, hardware or other materials not furnished by Licensor if such infringement would have been avoided by the use of the Programs without such software, hardware or other materials.

In the event the Programs are held or are believed by Licensor to infringe, Licensor shall have the option, at its expense, to:  (a) modify the Programs to be non-infringing while maintaining substantially similar functionality of the Programs; (b) obtain for Licensee a license to continue using the Programs; or (c) terminate the license for the infringing Programs and refund the license fees paid for those Programs, prorated over a five year term from the Acceptance Date.  The Paragraph XXXX states Licensor’s entire liability and Licensee’s exclusive remedy for infringement.

Option 2

No Representation Regarding Combination Use.  Licensor makes no representation with respect to the possibility of infringement by Combination Use of the Software.  The parties agree that Licensor has no duty to investigate or to warn Licensee of any such possibility.  "Combination Use" means Use of the Software in conjunction with any of the following, unless such Use is prescribed in the Documentation:  (i) any software other than the Software; (ii) any apparatus other than a Designated Unit; and/or (iii) any activities of Licensee or its authorized Affiliates not licensed under this Agreement.

Indemnification of Licensee Except for Combination Use.  Licensor shall indemnify Licensee against all claims, liabilities, and costs, including reasonable attorneys' fees, reasonably incurred in the defense of any claim brought against Licensee by third parties alleging that Licensee's Use of the Software and Documentation infringes or misappropriates:  (i) any United States patent; or (ii) a copyright; or (iii) trade secret rights, provided that, Licensee promptly notifies Licensor in writing of any such claim and Licensor  is permitted to control fully the defense and any settlement of such claim as long as such settlement shall not include a financial obligation on Licensee.  Licensee shall cooperate fully in the defense of such claim and may appear, at Licensor’s own expense, through counsel reasonably acceptable to Licensor.  Licensor may, in its sole discretion, settle any such claim on a basis requiring Licensor to substitute for the Software and Documentation alternative substantially equivalent non-infringing programs and supporting documentation, as long as such settlement shall not include a financial obligation on Licensee, without Licensee’s approval, which shall not be unreasonably withheld.

Introductory Statement

Does the Agreement have an introductory statement showing names and states of the organization?

This Software License and Services Agreement (the “Agreement”) dated _________________ is between Software User Corporation with its principal place of business at  ________________________________ (“Licensee”) and Software Publisher Corporation with its principal place of business at ________________________________________ (“Licensor”).  Licensor and Licensee agree that the provisions of this Agreement shall apply to each Program license granted, and to all services provided by Licensor, under this Agreement and any Order Form placed under this Agreement.  When completed and executed by both parties, an Order Form shall evidence the Program licenses granted and the services that are to be provided under the provisions of this Agreement and the relevant Order Form. 

Invoicing

Does the document provide for specific invoicing addresses, procedures, and payment periods?

All invoices sent to Licensee under this Agreement are to be addressed as shown below, and are payable thirty (30) days after receipt of invoice.

_________________________

Technical Support fees shall be payable annually in advance; such fees will be those in effect at the beginning of the period for which the fees are paid.  All other applicable fees shall be payable thirty (30) days after receipt of invoice.  All fees shall be deemed overdue if they remain unpaid 31 days after they become payable.  Any amounts payable by Licensee hereunder which remain unpaid 31 days after due date shall be subject to late penalty fees equal to 1.5% per month from the due date until such amount is paid.

Limitation of Liability

Does the Licensor set a limit on their liability?  Most will set the limit to the actual license fees paid less a pro-rated use provision.  Many will also not exclude the infringement from the limits.  Make sure that the limits for infringement and personal injury due to their actions or inactions have no limits.

Option 1

In no event shall either party be liable for any indirect, incidental, special or consequential damages or damages for loss of profits, revenue, data or use incurred by either party or any third party, whether in an action in contract or tort, even if the other party or any other person has been advised of the possibility of such damages.  If Licensor is unable to correct Program errors which cause a breach of the warranty, then the amount of liability will be the amount of fees paid by Licensee under this Agreement, plus additional expenses incurred to obtain a replacement Program from another company; otherwise Licensor’s liability for damages hereunder shall not exceed the amount of fees paid by Licensee under this Agreement, and if such damages result from Licensee’s use of the Program or services, such liability shall be limited to fees paid for the relevant Program or services giving rise to the liability, prorated  over a five-year term from the Acceptance Date of the applicable license or the date of performance of the applicable services.

The provisions of this clause allocate the risks under this Agreement between Licensor and Licensee.  Licensor’s pricing reflects this allocation of risk and the limitations of liability specified herein.

Option 2

Licensor shall indemnify Licensee against all claims, liabilities, and costs, including reasonable attorneys' fees, reasonably incurred in the defense of any claim brought against Licensee by third parties alleging that Licensee's Use of the Software and Documentation infringes or misappropriates:  (i) any United States patent ; or (ii) a copyright; or (iii) trade secret rights, provided that, Licensee promptly notifies Licensor in writing of any such claim and Licensor is permitted to control fully the defense and any settlement of such claim as long as such settlement shall not include a financial obligation on Licensee.

Merger 

Does the License permit transfer/usage if your organization is in process of merging with another?

The parties acknowledge that Software User Corporation and Another Corporation are in the process of merging their respective companies with and into Combined Corporation (“ComCor”).  Upon consummation of the merger, all or part of Software User Corporation’s rights and obligations under this Agreement may be assigned to ComCor and/or its affiliates, without further notice or approval.

Notice

What is the procedure for providing notices of address or contact name changes, or even change of venue?

All notices, including notices of address change, required to be sent hereunder shall be in writing and shall be deemed to have been given when mailed by first class mail to the first address listed in the relevant Order Form (if to Licensee) or to Licensor address on the Order Form (if to Licensor).

Ownership

Does the Licensor own the license or the right to license it?

Option 1

Licensor represents that it owns the Proprietary Information licensed hereunder, including all intellectual property rights therein, and that Licensor has all rights from its licensors necessary to license, in accordance with the terms of this Agreement, such Proprietary Information to Licensee.

Option 2

Licensor warrants that its title to and property in the Licensed Program Materials is free and unencumbered and that it has the right, power, and authority to license the same upon the terms and conditions of this Agreement.

Payment

What is the payment schedule?  Does the license provide for staged payments based on staged deliverables?

Licensee agrees to pay for license fees in accordance with the Payment Schedule shown on attachment “__”, less 10% retention to be paid upon Final Acceptance.  Final payment will be made within thirty (30) days after Final Acceptance and the reconciliation of all commercial issues including, but not limited to, claims, audit findings, and invoice discrepancies.  Licensee reserves the right to withhold retention pending reconciliation of Licensor’s entitlement to final payment.  Final Acceptance shall occur when all Programs licensed perform according to the specifications listed in Attachment “___”.

Publicity Restriction

Does the Licensor agree not to publish any propaganda about Licensee without prior written permission?  Most organizations require legal department or communication department approval before permitting any publication of dealing with vendors.

Licensor agrees not to refer to Licensee in any media form without prior written approval from Licensee.  Licensor may list Licensee in a published list of Licensees with prior written approval.  

Security Mechanism

Is there anything in the software that permits the Licensor to control your use of the software? Note that the current version of UCITA permits the Licensor to include such controls without informing the users.

Except for certain Programs which administer limitations on the number of Users pursuant to the applicable license grant, Licensor shall not, without giving Licensee prior notice, either now or in the future, include in the current versions of the Programs, any virus, software, hardware, electronic or other security mechanism, including encryption, password, CPU serial number validation or dependency, electronic initialization protection, time-dependent execution and the like, that hinders or will hinder Licensee’s freedom to use or physically and electronically transport the Programs within Licensee’s computing facilities.  Nothing herein is intended to expand the scope of Licensee’s license to use the Programs as licensed under this Agreement.

Severability

Does the Agreement remain valid in the event certain terms may be excluded by some external government decree or other actions? 

In the event any provision of this Agreement, including any limitation of liability, limitation on warranties and exclusive remedies, is held to be invalid or unenforceable, the remaining provisions of this Agreement will remain in full force and effect.

Software Delivery

Does the Licensor provide the software with more features and components than the License specifically grants for usage?

Other Licensor Programs may be embedded in or delivered with Licensor Programs licensed under this Agreement.  Licensee shall be limited to use of Licensor Programs licensed under this Agreement.  Licensee’s right to use any Licensor Programs embedded within or delivered with or as part of a Licensor Application Program shall be limited to use necessary to implement the Licensor Application Program.  Licensee shall have no right to use such Programs outside the scope of the Licensor Application Program, including development or any other uses.

Software Maintenance Response Schedule

Is there a maintenance response type and time defined?

Licensee will classify each error or defect in the Software or related Documentation and will report such error or defect to Licensor for correction based on the following error classification criteria:

Very High Priority:  production system shutdown - system shutdown or severe restrictions in the production Licensor system that prevent productive work

High Priority:  productive System - severe loss of functionality, significant restrictions in a productive system

Medium Priority:  production or test system - an individual function is not performing properly

Low Priority:  production or test system - design or documentation problem

Source Code

Does the Licensor provide protection for the source code (if you do not receive it), and what are the conditions for release?

Licensor shall deposit in escrow a copy of the Programs source code.  The escrowed material shall be maintained under an agreement with a separate escrow agent, which provides that if Licensor ceases to provide reasonable support for the Programs or a portion thereof for any reason, the escrow agent shall furnish Licensee with a copy of the escrowed material or portion thereof that has become unsupported.  Licensee shall pay escrow agent a fee sufficient to cover the cost of reproduction and distribution of source materials, including reasonable administrative expenses thereto.  Any escrowed material furnished under this provision shall be considered licensed subject to the terms of this Agreement and shall be used solely to maintain the Programs.

Taxes

Who is responsible for the taxes? What about future taxes? 

The fees listed in the Agreement do not include taxes.  If Licensor is required to pay sales, use, property, value-added or other federal, state or local taxes based on the licenses or services granted in this Agreement or on Licensee’s use of Programs or services, then such taxes shall be billed to and paid by Licensee.  Licensee shall not be responsible for the payment of any taxes under this Agreement if Licensee provides Licensor a tax certificate of exemption.  This paragraph shall not apply to taxes based on Licensor’s income.

Technical Support Services

Is there a technical support policy in place?  Review existing copy to ensure that it meets expectations. (If not, negotiate to get it included in the Agreement)  Specifically how does the provider define 24x7?  Is support available 365 days, or less?  From what country does support originate?  If foreign support is utilized, what are the respective holidays and working hours for the support team? 

Technical Support services ordered by Licensee will be provided in accordance with Licensor’s Technical Support policies in effect on the date Technical Support is ordered, subject to the payment by Licensee of the applicable fees (see Attachment “_ ” for a copy of applicable fees).  At Licensee’s request, Licensor will provide remote assistance in the installation of each Supported Program license.  Reinstatement of lapsed Technical Support services is subject to Licensor’s Technical Support reinstatement fees in effect on the date Technical Support is re-ordered (see Attachment “__” for a copy of reinstatement fees).  Limited Production Programs and pre-production releases of Programs may not be eligible for standard Technical Support services for Limited Production Programs on a time and material basis.

Incidental Expenses: For any on-site services requested by Licensee, Licensee shall reimburse Licensor for actual, reasonable travel and out-of-pocket expenses incurred.

Technical Support & Maintenance Renewal

What is the cost basis for renewal of technical support?

Licensee shall remit renewal support fee equal to 15% of the then current published product list price.

Or,

After the first full support year, licensee shall remit yearly renewal support fee equal to 15% of the original product purchase price.

Term of License

What is the length of the contract?

Each Program license granted under this Agreement shall remain in effect perpetually (if not otherwise specified on the Order Form), unless terminated as provided in this agreement.

Termination

Is there a termination clause?  What are the conditions to terminate the license?  Can the Licensor terminate the license for any reason, other than breach of contract?

Option 1

Termination by Licensee:  Licensee may terminate any Program license at any time; however, termination shall not relieve Licensee’s obligation to pay all fees that have been accrued or that Licensee has agreed to pay under any Order Form or other similar ordering document under this Agreement.

Termination by Licensor:  Licensor may terminate this Agreement or any license upon written notice if Licensee is in material breach of this Agreement and fails to correct the breach within 30 days following written notice specifying the breach.

Option 2

The terms of this Agreement shall be effective as of the Effective Date of the Agreement and shall remain in effect until terminated upon the earliest to occur of the following:  (i) thirty days after Licensee gives Licensor written notice of Licensee's desire to terminate this Schedule for any reason, but only after payment of all Services Fees then due and owing; (ii) thirty (30) days after Licensor gives Licensee notice of Licensee's material breach of any provision of this Schedule (other than Licensee's breach of its obligations under Section __ of the Agreement), including more than thirty (30) days delinquency in Licensee's payment of any money due hereunder, unless Licensee has taken reasonable steps to resolve the material breach within the notice period and ultimately resolves such breach within a reasonable period of time; (iii) ten days after Licensor gives Licensee notice of Licensee’s material breach of Section ___ of the Agreement regarding Licensor's intellectual property and proprietary rights, unless Licensee has taken reasonable steps, which are satisfactory to Licensor acting reasonably, to resolve the material breach within the notice period, and ultimately resolves the breach within a reasonable period of time.

Effect of Termination

What happens when the license is terminated?

Termination of this Agreement or any license shall not limit either party from pursuing any other remedies available to it, including injunctive relief, nor shall such termination relieve Licensee’s obligation to pay all fees that have accrued or that Licensee has agreed to pay under any Order Form or other similar ordering document under this Agreement.  The parties’ rights and obligations under Paragraph ___, ___ ,  ___ and Articles ___, ___, ___ , and ___ shall survive termination of this Agreement.

If Licensee materially breaches this Agreement, including failing to make any payments required hereunder when due under any Order Form or other similar ordering document to this Agreement, then Licensor may declare all sums due and to become due hereunder immediately due and payable.

Return of Programs upon Termination

Does the Licensor require that the software be returned at termination? What are the procedures for return?

If a license granted under this Agreement expires or otherwise terminates, Licensee shall (a) cease using the applicable Programs, and (b) certify to Licensor within one month after expiration or termination that Licensee has destroyed or has returned to Licensor the Programs and all copies.  This requirement applies to copies in all forms, partial and complete, in all types of media and computer memory, and whether or not modified or merged into other materials.  Before returning Programs to Licensor, Licensee shall acquire a Return Material Authorization (“RMA”) number from Licensor at (___) ___-____.

Rights Granted

Does the license define how the software may or may not be used?

Licensor hereby grants to Licensee a nonexclusive license to use the Programs Licensee obtains pursuant to this Agreement, as follows:

i.
To use the Programs solely for Licensee’s own internal data processing operations on the Designated System or on a backup system if the Designated System is inoperative, up to any applicable maximum number of designated Users (if any User limitation applies).  Licensee may not use the Programs for third-party training, commercial timesharing, rental, or service bureau use.

ii.
To use the Documentation provided with the Programs in support of Licensee’s authorized use of the Programs.

iii.
To copy the Programs for archival or backup purposes; no other copies shall be made without Licensor’s prior written consent.  All archival and backup copies of the Programs are subject to the provisions of this Agreement, and all titles, trademarks and copyright and restricted rights notices shall be reproduced in such copies; and

iv.
To modify the Programs, or combine them with other software products.  The Programs or such portions thereof included in such derivative software products that are developed as a result of the modification or combination of the Programs shall remain the property of Licensor and shall be subject to the provisions of this Agreement.  Licensee shall not copy or use the Programs (including the Documentation) except as otherwise specified in this Agreement.

Licensee agrees not to cause or permit the reverse engineering, disassembly or decompilation of the Programs.

Time Bomb

Does the Licensor include disarming code in the software?

Licensor further warrants and represents that Licensor will not knowingly place any computer “time-bomb” or other similar methods of disabling the Programs, except in evaluation copies of the Programs.

Title 

Who owns the title of the copyrights?

Licensor shall retain all title, copyright and other proprietary rights in the Programs and all modifications, enhancements, and other works derivative of the Programs.  Licensee does not acquire any rights, express or implied, in the Programs, other than those specified in this Agreement.

Transfer and Assignment

Does the Licensor permit transfer of license, and if so, under what conditions?

Option 1

Within the United States, a Program license may be transferred to another computer system of like configuration (same model and operating system), or the Designated System may be transferred to another location within Licensee’s organization, upon written notice to Licensor.  All other transfers (except as may be provided herein), including transfer of a Program license outside the United States, shall be permitted only with Licensor’s prior written consent and shall be subject to a transfer fee as specified in Licensor’s Price List and policies in effect at the time of the transfer.

Licensee is permitted, without Licensor’s prior written consent and without incurring a transfer fee, to transfer a Program license to: (1) an organization which acquires and assumes responsibility for the business processes supported by the Programs, whether through merger or acquisition; (2) an organization with which Licensee contracts to provide the business processes supported by the Programs in lieu of, or in addition to, Licensee providing the aforementioned business process on its behalf; or (3) an organization with which Licensee contracts to provide the general data processing services in lieu of, or in addition to, Licensee providing the aforementioned data processing services on its behalf.  Such transfer shall be permissible so long as the transferee is not a direct competitor of Licensor and/or the transfer is not detrimental to Licensor.  Such transferee shall likewise be permitted by Licensor to accept the transfer of the Program license without incurring a transfer fee.

The rights granted herein are restricted for use solely by Licensee.  Licensee may not authorize or allow the use or the remarketing of the Programs by a third party, and may not assign or transfer the Programs or the Agreement to a third party, without the prior written consent of Licensor.

Option 2

Except as otherwise provided in this Agreement, Licensee agrees not to sublicense, license, rent, sell, transfer, assign, encumber or otherwise distribute or convey the original or any copies of the Software, this Agreement or any license, rights or duties of Licensee set forth herein, without the prior written consent of Licensor, and any such transaction which is attempted without such prior written consent shall be void.  (Merger) If Licensee is merged, consolidated or sold, or if Licensee sells or transfers all or a material portion of its assets, (Transfer without fees) Licensee shall have the right to transfer or assign the original or any copies of the Software, this Agreement or any license, rights or duties of Licensee set forth herein, to the surviving or buying entity without additional fees to be paid by Licensee to Licensor.

Use of Software during Lawsuit

Does Licensor provide for customer use of the software during any 3rd party lawsuit?  Does it provide that there is no substantial loss of functions?

In the event of an Intellectual Property Infringement, Licensor shall be obligated at its own expense and option, either to immediately:  a) Procure the right for Licensee to continue using the Licensed Program Materials; b) Make such alterations, modifications, or adjustments to the Licensed Program Materials, so that they become non-infringing without incurring a material diminution in performance or function, and to make such altered, modified, of adjusted Licensed Program Materials available at no cost to Licensee; or c) Replace the Licensed Program Materials at no cost to Licensee, with non-infringing substitutes, provided that such substitutes do not entail a material diminution in performance or function.  If Licensor is not able to exercise any of the options set forth in subsection ___, Licensee, without prejudice to any other rights or remedies it may have hereunder or at law, shall be entitled to terminate this Agreement as an Event of Default by Licensor, upon notice to Licensor.”

Warranties

What are the warranties?  How long are they in force? What conditions are involved? What are the remedies? Etc.

Program License Warranties:  For each Supported Program License, Licensor warrants for a period of one year from the Acceptance Date that the Programs, unless modified by Licensee, will perform the functions described in the Documentation provided by Licensor when operated on the Designated System.  Licensor will undertake to correct any reported error condition in accordance with its technical support policies.

Media Warranty:  Licensor warrants the tapes, diskettes or other media to be free of viruses and defects in materials and workmanship under normal use for one year from the Acceptance Date.

Services Warranty:  Licensor warrants that it’s Technical Support and consulting services will be performed consistent with generally accepted industry standards.  This warranty shall be valid for 90 days from performance of service.

Limitations on Warranties

The warranties above are exclusive and in lieu of all other warranties, except under Paragraphs XXX and YYY, whether express or implied, including the implied warranties of merchantability and fitness for a particular purpose.

Limited Production Software Warranties

As an accommodation to Licensee, Licensor may supply Licensee with Limited Production Programs or with pre-production releases of Programs (which may be labeled “Alpha” or “Beta”).  These products are not suitable for production use.  Licensor does not warrant Limited Production Programs, pre-production releases or computer-based training products; these products are distributed “as is”.

Warranty Exclusive Remedies

For any breach of the warranties contained in Paragraph XXX, Licensee’s exclusive remedy, and Licensor’s entire liability, shall be:

For Programs:  The correction of Program errors which cause breach of the warranty, or if Licensor is unable to make the Programs operate as warranted, Licensee shall be entitled to recover the applicable fees paid to Licensor for the Program license, plus all reasonable out-of-pocket expenses incurred by Licensee to obtain a replacement for the Program from another organization.

For Media:  The replacement of defective media returned within 90 days of the Acceptance Date. 

For Services:  The performance of the services, or if Licensor is unable to perform the services as warranted, Licensee shall be entitled to recover the fees paid to Licensor for the deficient services.

Express Disclaimer:  

LICENSOR DISCLAIMS ALL OTHER WARRANTIES EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE EXCEPT TO THE EXTENT THAT ANY WARRANTIES IMPLIED BY LAW CANNOT BE VALIDLY WAIVED.
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